IN THE COURT OF APPEALS
STATE OF ARIZONA
DIVISION ONE

STATE OF ARI ZONA, 1 CA-CR 99-0945

Appel | ant, DEPARTMENT A
V. OPINION
MAXI M LI ANO LOPEZ, Filed 9-26-00

Appel | ee.

Appeal fromthe Superior Court in Maricopa County
Cause No. CR 99-12337
The Honorabl e Marc Kalish, Judge Pro Tenpore

REVERSED AND REMANDED

Richard M Rom ey, Maricopa County Attorney Phoeni x
By Patricia A. N gro, Deputy County Attorney,
Attorneys for Appell ant

Dean Trebesch, Maricopa County Public Defender Phoeni x
By Paul J. Prato, Deputy Public Defender
Attorneys for Appellee

TI MME R Judge

q1 The State of Arizona appeals from the trial court’s
di sm ssal of drug possession charges against Mximliano Lopez.
The trial court dism ssed the case agai nst Lopez after granting his
notion to suppress evidence of drugs seized by police. The state
argues that the trial court msapplied the awin suppressing this

evi dence.



92 We are asked to deci de whether the police, incident to an
arrest of a driver, can legally search the pockets of a passenger’s
pants packed in a backpack found in the vehicle s passenger
conmpartnent, even though there is no indication that either weapons
or evidence related to the suspected offense are contained in the
pockets. W hold that the police may conduct such a search w t hout
vi ol ati ng Fourth Amendnent principles,* and we therefore vacate the
court’s order excluding the evidence of drugs, reverse the court’s
di sm ssal of the charges against Lopez, and remand to the trial
court.
FACTUAL AND PROCEDURAL HISTORY

13 On August 20, 1999, Lopez was a passenger in a car
stopped by the police after a license plate check reveal ed that the
owner | acked autonobil e insurance. The police arrested the driver
because he |acked proof of a driver’s license, in violation of
Arizona Revised Statutes Annotated (“A R S.”) section 28-1595(B)
(1998). The driver was handcuffed and placed in the backseat of
the patrol car. Lopez exited the car at an officer’s request and
was frisked for weapons. Thereafter, the police searched the car’s
passenger conpart ment.

14 During the search, the police discovered a backpack

! Neither the parties nor the trial court addressed whether
the search was perm ssible under the Arizona Constitution, and we
t herefore do not undertake that analysis. Qur hol di ng deci des only
that the search was permtted under the Fourth Anendnent.
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directly behind the front passenger seat. An officer opened the
backpack and found several rounds of hollow point amunition, a
. 357 caliber pistol, a photo al bum containing pictures of Lopez,
and a pair of jeans. The officer believed fromthe size of the
jeans and the presence of the photo al bumthat the jeans bel onged
to Lopez. The officer patted the exterior of the jeans. Although
he did not feel anything that he believed was a weapon or
amuni tion, the officer felt something in the pocket. He then
reached in and pulled out tw sandwich bags that allegedly
cont ai ned, respectively, cocaine and a cocai he base. Lopez was
subsequently arrested and charged with possession of a narcotic
drug in violation of AR S. section 13-3408 (Supp. 1999).

95 Lopez noved the trial court to suppress the evidence of
drugs, arguing that it was the product of a search prohibited by
the Fourth Anmendment to the United States Constitution. The trial
court granted the notion, ruling that although the search of the
backpack was | egal, the police had violated the perm ssible scope
of the search by searching the pockets of the jeans. The tria

court also dism ssed the indictnment agai nst Lopez because w t hout
evi dence of the drugs, the state | acked evi dence to prove its case.
g6 We have jurisdiction over this appeal pursuant to A R S.
sections 12-120.21(A)(1) (1992) and 13-4032(1) and (6) (Supp.
1999) .



STANDARD OF REVIEW
q7 W will not reverse a trial court’s ruling on a notion
to suppress absent “clear and nmanifest error or . . . an abuse of
di scretion.” State v. Jarzab, 123 Ariz. 308, 312, 599 P.2d 761,
765 (1979). Absent an abuse of discretion, we defer to the court’s
factual findings underlying its ruling. State v. Valle, 196 Ariz.
324, 326, 1 6, 996 P.2d 125, 127 (App. 2000) (citing State v.
Peters, 189 Ariz. 216, 218, 941 P.2d 228, 230 (1997)). “Weé review
de novo, however, the trial court's ultimate |egal determ nation

that the search conmplied with the dictates of the Fourth

Amendnent.” Valle, 196 Ariz. at 326, § 6, 996 P.2d at 127.
DISCUSSION
98 The Fourth Anmendnent protects people from unreasonabl e

searches and seizures. Scott v. United States, 436 U. S. 128, 137
(1978). Cenerally, a warrantless search is per se unreasonable
under the Fourth Anendnent. State v. Branham, 191 Ariz. 94, 95,
952 P.2d 332, 333 (App. 1997) (citing State v. Castaneda, 150 Ari z.
382, 389, 724 P.2d 1, 8 (1986)). However, such searches are upheld
i f conducted incident to a valid arrest. Chimel v. California, 395
U S. 752, 762-63 (1969).

99 The parties agree that the police were entitled to arrest

the driver? and search the passenger conpartnent pursuant to that

25ee AR S. 8§ 28-1595(B) (failure or refusal to exhibit
driver’s license is a class 2 m sdeneanor); see also AR S. 8§ 13-
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arrest.® They disagree, however, regarding the perm ssible scope
of that search. The state argues that the police were entitled to
search the jeans’ pockets, and Lopez, not surprisingly, takes the
contrary position. Resolution of this issue turns on (1) the
constitutionally perm ssible scope of a search incident to arrest,
and (2) whether a non-arrestee’s bel ongi ngs may be i ncluded within
such a search
Scope of a Search Incident to Arrest

q10 In Chimel, the United States Suprene Court reaffirnmedits
prior holding that “*[t]he scope of [a] search nust be ‘strictly
tied to and justified by the circunstances which rendered its
initiation permssible.”” 395 U. S. at 762 (quoting Terry v. Ohio
392 U.S. 1, 19 (1968)) (alterations in original). Relying on this
principle, the Court then held that, incident to an arrest, a
police officer nmay search the arrestee and the area within his

i medi ate control in order to ensure the absence of weapons and

3883(A)(4) (Supp. 1999) (“A peace officer may, w thout a warrant,
arrest a person if he has probable cause to believe . . . [a]
m sdeneanor . . . has been commtted and [that] . . . the person to
be arrested has conmitted the offense.”).

3The only possible justification for the contested search was
that it was incident to an arrest. The discovery of the pistol and
anmuni tion did not provide a basis for the search. The | aw does not
prohi bit persons frompossessi ng hol | ow poi nt amuni ti on rounds or
a .357 pistol. See AR S. section 13-3101 (Supp. 1999). Nor was
the pistol a prohibited conceal ed weapon under A R S. section 13-
3102 (Supp. 1999). See AR S. 8§ 13-3102(F) (no weapons m sconduct
charge arising from®“a weapon or weapons carried ina . . . pack or
| uggage which is carried wthin a nmeans of transportation

) -



prevent the destruction or conceal ment of evidence. 1I1d. at 762-63.
q11 The Court in New York v. Belton, 453 U.S. 454 (1981),
applied chimel in the context of a vehicle occupant’s arrest. The
Court held that when a police officer lawfully arrests such a
person, the officer may, “as a contenporaneous incident of that
arrest,” search the passenger conpartnent and exam ne the contents
of any open or closed containers found therein. 453 U. S. at 460-
61. A “container” includes “luggage, boxes, bags, clothing, and
the like.” 1d. at 460, n.4 (enphasis added). Notably, the Court
stated that its decision

“in no way alters the fundanental

principles established in the chimel case regardi ng the basic scope

of searches incident to |awful custodial arrests.” Id. at 460,
n. 3.
q12 Lopez argues that Belton’s above-quoted adherence to the

principles established in chimel required that the officer’s search
of the car be confined to containers that could contain weapons or
evi dence pertaining to the driver’s identification. Lopez does not
chal l enge the search of the backpack. Rat her, he argues that
because the patdown of the jeans did not reveal the presence of
weapons or amunition, and because the officer believed that the
j eans bel onged to Lopez and therefore did not likely contain the
driver’s identification, the officer was not justified in reaching
into the pocket. W disagree.

q13 I n accordance with chimel, the Court in Belton justified



the search of the passenger conpartnent of a vehicle incident to
arrest of an occupant by citing the need to protect officers and
preserve evidence. 453 U S. at 457; see also State v. Hanna, 173
Ariz. 30, 32, 839 P.2d 450, 452 (App. 1992) (“The purpose of
all owi ng a warrantl ess search under this exceptionis to ensure the
safety of the officer and protect evidence frombeing intentionally
destroyed.”). But the Court did not Iimt the scope of that search
to containers that mght conceal weapons or evidence of the
suspected offense, as Lopez contends. Instead, Belton drew a
“bright line” that allows police officers to search all containers
found wi thin the passenger conpartnent of the vehicle. 453 U. S. at
460. Such a rule, according to the Court, provides | aw enf or cenent
with a single, famliar standard that is readily applicable on a
day-to-day basis. 1d. at 458.
114 Significantly, the Court addressed and rejected Lopez’s
argument :
It is true, of course, that these
containers will sonetinmes be such that they

could hold neither a weapon nor evidence of
the crimnal conduct for which the suspect was

arrest ed. However, in United States v.
Robinson, the Court rejected the argunent that
such a container - there a “crunpled up
cigarette package” - located during a search

of Robinson incident to his arrest could not
be searched: “The authority to search the
person incident to a |awful custodial arrest,
whil e based upon the need to disarm and to
di scover evidence, does not depend on what a
court may | ater decide was the probability in
a particular arrest situation that weapons or
evidence would in fact be found upon the
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person of the suspect.”

Belton, 453 U.S. at 461 (quoting United States v. Robinson, 414
U S. 218, 235 (1973)).

q15 Thus, under Belton, the officer was entitled to search
any container found within the vehicle, including the |jeans,
wi t hout consi dering whether it contai ned weapons or evi dence of the
driver’s suspected of fense.

Ability to Search a Non-Arrestee’s Belongings

q16 The state next argues that the police validly searched
the jeans’ pocket incident to the driver’s arrest, even though
Lopez was not then under arrest. Lopez counters that after the
of ficer determned that the jeans did not conceal weapons or the
driver’s identification, he needed probable cause to believe that
the car contained drugs before searching the jeans pockets. W
agree with the state.

q17 In Wyoming v. Houghton, 526 U.S. 295, 297 (1999), the
Court addressed “whether police officers violate the Fourth
Amendrent when t hey search a passenger’s personal bel ongi ngs i nsi de
an autonobile that they have probable cause to believe contains
contraband.” In that case, a police officer stopped a car for
speedi ng and having a faulty brake light. Houghton, 526 U.S. at
297. Wil e speaking with the driver, the officer noticed a syringe
sticking out of the driver’'s shirt pocket, which the driver

adm tted he used to take illegal drugs. 1Id. at 298. Upon request,



the driver and his passengers, including Houghton, exited the car,
and the officer searched it. 1Id. During the search, the officer
found Houghton’s purse, opened it, and di scovered net hanphetam ne
and drug paraphernalia. I1d.

q18 The Court held that the police did not violate the Fourth
Anendnent by searching Houghton's purse. Id. at 307. “Olf
probabl e cause justifies the search of a |lawfully stopped vehicl e,
it justifies the search of every part of the vehicle and its
contents that may conceal the object of the search,’” regardl ess of
owner shi p. Id. at 301 (quoting United States v. Ross, 456 U. S
798, 825 1982)). The Court reasoned, in significant part, that “a
crimnal mght be able to hide contraband in a passenger’s
bel ongings as readily as in other containers in the car,” thereby
justifying a search of those belongings. 1d. at 305. Moreover
the Court avoided the creation of a “passenger’'s property
exception” to car searches that, once it becane w dely known, woul d
I nduce passenger-confederates to claimeverything as their own and
thereby thwart the interests of |aw enforcenent. Id.

q19 Wi | e acknow edgi ng that these factors will not al ways be
present, the Court reached its decision “with an eye to the
generality of cases.” Id. Believing “the needs of |[|aw
enforcenment” outweigh “a personal-privacy interest that 1is
ordinarily weak,” the Court concluded that police officers wth

probabl e cause to search a car nay inspect passengers’ bel ongi ngs



found within the car that are capabl e of concealing the object of
the search.* 1d. at 306.

920 Al t hough Houghton involved a search based on probable
cause, we decide that its reasoning is equally applicable to a
search incident to arrest. As wth searches of vehicles based on
probabl e cause, a vehicle search incident to arrest allows
inspection of all containers found wthin the passenger
conpart nent. Belton, 453 U. S. at 460. Mor eover, weapons and
evi dence of the arrestee’ s suspected of fense can be concealed in a
passenger’ s bel ongi ngs. Accordingly, as wth probable cause
searches, “the needs of |aw enforcenent” in a search incident to
arrest outweigh a non-arrestee’s privacy interest in belongings
found within the passenger conpartnent. See Houghton, 526 U.S. at
306. Therefore, we hold that the police were entitled to search
Lopez’ s bel ongings, including his jeans, as a search incident to

arrest of the driver.?®

“The trial court seized upon the latter portion of this
hol ding to concl ude that the officer wongfully searched t he jeans’
pocket s because t hey were i ncapabl e of concealing t he object of the
search. However, the breadth of a search based on probabl e cause
Is nmore narrow than one incident to arrest. As previously
expl ai ned, Belton makes clear that a search incident to arrest may
i nclude perusal of all containers found within the passenger
conpartnent of a vehicle, regardless of their ability to hold the
object of the search. 453 U.S. at 461l. Houghton did not alter the
scope of a search incident to arrest, and the trial court therefore
erred in its analysis.

At | east one other court and one commentator have reached
simlar conclusions. See State v. Ray, 609 N W2d 390, 397 (Neb.
Ct. App. 2000) (follow ng Houghton, |aw enforcenent officers who
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CONCLUSION
q21 The trial court msapplied the |aw by suppressing the
drugs found by the police in a search incident to the driver’s
arrest. We therefore vacate the trial court’s order excluding
evidence of the drugs, reverse the judgnent of dismssal, and

remand to the trial court for further proceedings.

Ann A. Scott Tinmrer, Judge

CONCURRI NG

Jefferson L. Lankford, Presiding Judge

Rebecca Wi te Berch, Judge

conduct a vehicle search incident to the driver’'s arrest may
i nspect passenger’'s belongings found wthin the passenger
conpartnment); 3 WAYNE R LAFAVE, SEARCH AND SEIzURE, 8 7.2 (3d ed. 1996
& Supp. 2000) (“[Dloes the rule in [ Houghton] apply only in those
cases where there is probable cause to search the vehicle for
contraband? No . ")
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